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Motch 2, 2007

Honoroble Rick Metsger
Choirmon
Senole Business, Tronsportotion ond WorKorce Developmenl Commifiee
Stote Legislolive
900 Court St, NE.. 5-307
Sqlem. OR 97301
Emoilr sen,rickmetsoer@stote,or,us

RE: Senqte Bill 449

Deor Senotor Metsger:

On beholf of fhe members ond Boord of Directors of the Tenont-ln-
Common Associotion ("T|CA"), I om writing to oppose Senole Bill 449 ('The
Bi i l ) .

Who is the Tenont-ln-Common Associolion?

TICA is o notionol trode ossociotion for professionols involved in oll ospects
of group reol estote investment progroms,

Professionols involved in TICA include, but ore not limited to Sponsors of
Tenont-ln-Common ('TlC") progroms, Lowyers, Accountonts. Reoltors,
Finonciol Advisors, Broker-deolers, Quolified Intermediories, ond Title
Componies.

TICA exisis to odvonce, promote ond protect the TIC industry by:

. Protecting the interesis of investors,

. Promoting the quolily ond integrity of progroms
investors,

. Promoting high stondords of professionol conduct,
legislotive ond regulolory complionce,

. Providing members with quolity educotion, informolon resources
ond networking opportunities,

Key Hisloricol Evenh thol Shoped the TIC Industrv

. Revenue Prccedu.e 2OO2-22
TICA members served os odvisors ond e resource to the Internol
Revenue Service ond Treosury Deportment in the development of
Revenue Procedure 2OO2-22. Ihis Revenue Procedure clorified the
difference between o multiple ownel reol estote portnership ond
on offering io mulllple owners of undivided. froctionol interests in
reol estote, lts conclusion wos thot gjven thot certojn conditions
qre mei, the offering of undivided. froctionol jnierests is deemed
volid 'like-kind" property under Section l03l of the Iniernol
Revenue Service Code. At the time of the Revenue procedure's
developmenl, it wos ocknowledged thot the TIC progrom

offered to

including



Offerings were considered reol estote for lO3l exchonge purposes
ond securities for the protection of investors,

(Reference TICA White Poper entilted "Treotmenf of TenoncyJn-
Common Interests os Securities" which is enclosed)

Revenue nuling 2004-86
TICA members were olso instrumentol in working wilh the IRS ond
Treosury Deportment on Revenue Ruling 2004-86 which permitted,
under certoin conditions. the use of the Delowore Stoiutory Trust
("DST") for TIC offerings ond like-kind exchonge replocement
properfy, Under this formot, investors receive on ossignment of
beneficiol interest in o trust, This Revenue Ruling, which is stronger
guidonce thon the Revenue Procedure, provides greoter
credence to the ocknowledged securlties formot.

NASD Notice lo Members 05-18 (lncluded in Best Proclices which is
enclosed)
The Notionol Associotion of Securities Deolers ("NASD") colled
upon members of TICA for input in the development of "Notice to
Members O5-18" regording privote plocements of IlCs. A primory
emphosis of this notice wos o reminder of the prohibition on
odvertising ond generol solicitotion, In oddition to working with
TICA, it wos communicoted thot the NASD olso received inout
from the SEC, IRS qnd Treosury,

TICA Alerl 06-01 - Guide to Ce oin TIC Besf Proctices (Enclosed)
Beginning in 2003, numerous meetings of broker-deolers, sponsors,
oilorneys ond third-poriy due diligence professionols were held to
develop recommended Droctices to better serve the needs of
investors in TIC ond DST progroms, The colloborotive effort omong
industry porticiponts resulted in the preporoiion of this guide which
oddresses TIC inierests sold by sponsors in o securiiies formot.

TICA Builds Allionce with the Notionol Associolion of Reoltors
(.NAR")
In 2005. the NAR published a white poper ihot ocknowledged thot
the vost mojority of TlCs ore offered in o securities formot.
(Enclosed) TICA ond NAR worked in ollionce to defeot o proposol
in the 2006 Budget Reconcjliotion Act which posed o threot 10 TlCs
ond I 031 exchonges. TICA is suppodive of NAR's initiotive to goin
SEC opprovol for the poyment of TIC tronsoction bosed fees to
reorTors,

Whv TlCs Otlered os Securilies Provide Investors Gleoter Proleclion

The typicol profile of the tenont-in-common investor cries oul for the
protections of o securities formot. These investors ore oging ond retiring
boby boomers who bought ond octively worked reol estote, such os
forms, ronches, rentol duplexes or smoller renlol or retoil properties. Their
current desire is to move from being on oclive reoj eslote porticipont to o
possive reol estote porticipont, os well os. lo porloy lheir oppreciotion into



onother reol estote osset with predictoble. stoble income for their
retirement eornings ond the odded benefit of deferring their toxes vio o'1031 

exchonge. These invesfors wont to rely on o TIC progrom sponsor for
the following:

I ) Finding o quolity properiy ond struciuring on offering of some;
2) Negotioting fovoroble finoncing;
3) Property ond osset monogement;
4) Leosing;
5) Morket studies;
6) Refining ond implementing business plons;
7) Investor relotions ond communicotions;
A\ a^ch r l ic+r iFrr  r+ ianc

9) Tox reporting informotioni ond'10) 
Conflict resolution between co-owners,

And. it is this very heovy dependence ond relionce on the sponsor from
ihe birth of the osset to inol disposition thot necessilotes lhot the progrom
be offered os o security, Cunently, ocross the United Stoles over 90
percent of TIC sponsored progroms ore offered in the securities wropper,

Legol stondords reguloting the sole of securities ore much more stringent,
For exomple, cold col,ing, seminors, print ond webrsife morketing ore not
ollowed, lt is prohibited io suggest thot o sponsor offers TIC progroms or
odvedise o porticulor property offering to the generol public,

Disclosure requiremenis ore much sleeper for securities ond the fines ond
penolties ossocioted thereto, run in fovor of the investor ond con be costly
to the sponsor. broker-deoler ond regisiered represenlotives in ihe form of
lost licenses, monetqry owords to investorr joil time ond obolishment from
the business forever, "Puffing" js on offense when it comes to the
securities lows, Even in the cose of on uninteniionol omission of
informotion, fhe sponsor con be required to offer the investor the righi of
rescission on his/her investment.

Reosons fo. opposino Senote Bill 449

L The Bill inoppropriotely eliminotes the role of the Oregon Securifies
Commissioner ond the inveslor protections provided by lhe seculifies
lows. Tleqfing TIC inferesfs os securifies protecfs investols by: o) requiring
sponsors ond sellers 10 fully inform investors obout the lrue volue of the
property, the history of its operations, ony prior disciplinory history of the
promoters, ond the risks of the investment. b) requiring thot ihe sellers ore
licensed os securities ogenis, c) enobling ihe Securiiies Commission to
conduct invesligotions into froudulent offerings so investors con hove
confidence in the legiiimocy of reol estqte investments offered by
licensed sellers, ond d) glving investors the right to sue for redress under
the securilies lows in the event of froud,

History instructs thot investors need the protection of sirong stqte securities
regulotion io protecl ogoinst froud ond overreoching by unscrupulous
promoters, Stqte securilies lows hove been on effective deterrent. They



ore structured os "seller bewore" lows, meoning sellers ore required to
toke offirmotive steps to moke investors owore of importont focls ond
provide for oppropriote remedies to investors when things go wrong,
supported by well developed cose low, These lows ore olso designed to
increose, ond hove the effect of increosing, investor confidence - so
people will be more willing 10 purchose these investments. lvloreovel
stcte regulotors ore well equipped io interdict securities froud ond
overreoching. They know it in its hundreds of different forms, They ore
good ot it. In controst, reol eslole lows, while providing some importont
protections, ore generolly "buyer bewore" lows ond often these lows ore
unfriendly 10 disoppointed purchosers, Chonging the focus in Oregon
would be o step down from high regulotory stondords for these
invesiments, exposing Oregon's invesiors to be the prey of those who
welcome lower stondords. estoblishing Oregon os o hoven for froud in ihis
oreo, Our Associotlon promotes o high stondord in these products ond
the monner in which they ore sold, becouse we know disoppointed
investors moke for bod morkets - someihing we try to prevent ot oll costs,

2. The Bill's principol obiective could be ochieved by less hormtul meons.
Lows like Senote Bill M9 ore typicolly supported by reol estote
professionols seeking to ovoid securities licenses in the hondling of TIC
tronsoclions. However, thot con be ochieved wilhout evisceroting
Oregon's securities low, Oregon's Stote Securities Commission con
consider ond issue o no-oction letter permitting licensed reol eslote
professionols to porticipote in TIC tronsociions without the necessity of
hoving o securities license The Notionol Associotion of Reoltors (NAR) in
conjunction with the Securities ond Exchonge Commission (SEC). os well
os. vorious Stote Securities Administrolors. hove been considering this
course of oction. TICA urges the Oregon legislotors to toke no oction on
Senote Bill 449 before this poteniiol compromise is fulfilled,

3. TIC lronsoctions ore investmenh by nolure ond should be so
reguloted. While blending elements of reol property cnd investments, TlCs
decidedly ore sold more like investments, fhon reol estole, subject io the
onti-froud outhority of government securilies ogencies, The vost mojority
of TlCs ore monoged by copoble monogers ond others who oversee the
operotions of the property withouf direct porticipolion of the TIC owners,
TIC owners hove o soy in who does the monoging ond they opprove soles
ond leoses, but for the most port. their investment is possive, ond they rely
on others' monogement skills for the success of their investment. lt is
becouse the reol estote is sold with on investment ond monooement
component thot the securities lows should opply,

For exomplei lf o bonker storted o seporote business division thot wos
chorging fees for seporote investment odvice. he/she would be subject
to the securities lows in oddition to being subject to bonking lows, lf on
insuronce ogent sells mutuol funds or vorioble onnuities, he/she would be
subject to the securifies iow' cs well os insurance lows. Similorly, if o
licensed reol estote profesionol sells undivided, froctionolized interests in
reol estote to buyers looking only for o possive, monoged investment,
he/she should be subject to the securities lows, os well os, reol estote lows,
However, in o proper instonce, where there is no need for duol licenses,



oppropriote stote outhority moy woive o duol licensing requirement - but
the generol securities low should never be oboted os thoi impocls
investor rigbts,

4. The Bill is non-uniform ond ouf-of-step wilh the lows ot olher slotes ond
the federol governmenl which overwhelmingly keot lhese producls os
securities. Federol low generolly treots TIC interests os securities, The Bill
wouldi o) odd odditionol cost ond difficulty to the preporotion of
Oregon properties to be converted to TlCs ond sold into the notionol
morket, b) couse Oregon TIC properties to be less voluoble os noiionol
investors will fovor properties from slotes wilh uniform lows. greoter investor
proiection ond no conflict between stote ond federol lows, c) put
Oregon sponsors ond sellers ol greoter risk of violoting federol securities
lows - which require licensure ond odequote disclosure of soles of TIC
inierests structured os securitiet ond d) couse other hormful effects to the
morkei both in ond outside Oregon's borders,

Only one other stote. Utoh, hos o similor low, ond ihe results of thot lqw
ore uncertoin 10 this doy, The immediote result of the possoge of the Utoh
low, wos thot the TIC industry stopped considerotion of its purchose of
Utoh properl-y, Tens of millions of dollors in pending TIC deols were held up
for months ond buyers possed on Utoh purchoses, ond reol properfy
owners suffered while lowyers tried to leorn whether Utoh's reol estote wos
suifoble for use in TIC ironsoctions sold outside of Utoh, lt took mony
months to stroighten out some of the problems coused by Utoh's low, The
point is thot non-uniform lows in this oreo ore hormful to the stotes which
ore not uniform, The Bill does nothing to chonge federol low, ond it is out
of step wiih how these products ore reguloted elsewhere,

The procticol oulcome of the Bill is thot TIC progrom sponsors will likely
choose 10 do business in other stotes which follow the uniform lows ond
which hove high stondords for investor protection,

Conclusion

For oll of the reosons discussed obove, we oooose Senote Bill 449 ond
urge the Oregon Legislotors ond members of the Senote Business.
Tronsportotion ond Workforce Development Committee to consider ond
embroce the offering of IIC undivided, froclionol interests in o securities
formot in order to protect the interests of Oregon investors,

Sincerely,
TENANT.IN-COMMON ASSOCIATION
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Polricio A. DelRosso
President

c: Jone Adkins, Administrotor - Senote Committee on Business,
Tronsporlotion & Workforce
Tim Fn.ln I  a.1id.rt i \ /a nifgctof


